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RESPONSE TO AMENDMENT 

Response to Arguments 

Applicant's arguments with respect to claims 1-27 have been considered but are 
moot in view of the new grounds of rejection. 

Claim Objections 

Claim 27 is objected to because of the following informalities: 
With respect to claim 22, in line 2, remove "on". 

With respect to claim 27, in line 2, replace "a on dimming movement" and "a of 
dimming movement" to -an on dimming movement- and -an off dimming movement-. 
Appropriate correction is required. 

Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-27 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

With respect to claims 1 and 10, claim language recites "a non-contact electrical 
toggle switch" in the preamble. It is unclear if applicant means a "toggle switch" itself or 
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a switch that toggles between two states (i.e. on/off). By definition (The American 
Heritage Dictionary of the English Language: Fourth Edition 2000), a "toggle switch" is 
"a switch that uses a toggle joint with a spring to open or close an electric circuit as an 
attached lever is pushed through a small arc". If this is applicant's intended meaning, 
how can the pushing of a lever through a small arc be performed without any contact? 
It seems that contact must be made to use a toggle switch. Please clarify. For 
examining purposes, "toggle switch" will be interpreted as a switch that toggles between 
at least two states. (Definition of "toggle" from The American Heritage Dictionary of the 
English Language: Fourth Edition 2000: To alternate between two or more electronic, 
mechanical, or computer-related options, usually by the operation of a single switch or 
keystroke.) 

Further, with respect to claim 1, claim language recites "movement 
characteristics of duration, direction and distance"", in lines 8-9. It is unclear what a 
movement characteristic of distance means in reference to mimicking the movements of 
a conventional switch. Is distance how far away from the switch the finger/hand is, or 
the vertical distance the hand would move (i.e. distance up and down)? Please clarify. 

With respect to claims 1,10 and 15, claim language recites "corresponds to how 
a conventional toggle switch would operate in response (respond) to the detected 
movement". This is unclear since a conventional switch does not respond to detected 
movements since there are no optical components in a conventional switch for the 
detection of movements. Please reword. 
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With respect to claim 21, claim language recites "an opposite substantially linear 
movement" in line 2. What substantially linear movement is applicant referring to for 
there to be an opposite of? Note, there is no substantially linear movement mentioned 
in claim 1 . Please clarify. 

Claim 22 recites the limitation " the substantially linear movement " in lines 1-2. 
There is insufficient antecedent basis for this limitation in the claim. 

With respect to claim 27, claim language recites "on dimming movement and an 
off dimming movement". It is unclear what an "on" and "off dimming movement 
applicant is referring to. For example, referring to an "on dimming movement", does 
applicant mean the movement dims to decrease the lighting or to increase the lighting? 

Claims not specifically addressed are indefinite due to their dependency. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1, 5, 9, 21, 23 and 24-27 are rejected under 35 U.S.C. 102(b) as being 
anticipated by McMahon (US 5,973,608). 

With respect to claim 1, 21, 23, 25 and 26, McMahon discloses a non-contact 
electrical switch which turns a lighting fixture on and off via the movement of a hand 
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towards or away from a control unit. As the hand moves closer to the control unit, the 
lighting levels increase, eventually turning fully "on" and the as the hand moves further 
away from the control unit, the lighting levels will decrease eventually turning fully "off" 
(col. 2, line 55 - col. 3, line 8). Note, McMahon fails to expressly disclose a motion 
detection element, however the system inherently has a motion detector since the 
motion of the hand coming closer or further away from the control unit is detected. 
Note, with respect to a conventional toggle switch, it is well known in the art that there 
are switches that turn on and off lighting loads via pushing in the switch. 

With respect to claim 5, McMahon discloses the hand must come within a 
predetermined distance of the control unit, such as 6 inches (col. 2, lines 46-48). 

With respect to claim 9 and 24, McMahon discloses the control unit may control 
an audio system, thus the audio system will output an audible signal when one of the 
movements (on) is detected (col. 1, lines 53-56). 

With respect to claim 27, McMahon discloses when moving the hand closer to 
the sensor (off dimming movement), the light intensity increases, thus there would be 
less resistance (col. 2, lines 60-64). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-8 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Walthall et al (US 4,305,006). Hereinafter, Walthall et al. will be referred to as Walthall. 

With respect to claim 1 , Walthall discloses a non-contact electrical switch having 
a motion detection element that can detect two independent movements (upward and 
downward) which mimics the movements required to physically switch a conventional 
switch, wherein the mimicking motion includes movement characteristics of duration, 
direction and distance (col. 1, lines 47-59; col. 3, lines 18-21, 42-60). Walthall further 
discloses if the detector detects one of the two movements, the electronic switching 
element will switch between a first state (ON - 100% load) and a second state (dimming 
- not 100% load). Walthall discloses two different movements switches the states 
(downward and upward), however fails to expressly disclose the movements being in a 
manner which corresponds to how a conventional switch (dimmer) operates, i.e. up = 
on, down = dim. However, it would be an obvious design choice to a person of ordinary 
skill in the art to modify the directional movements of Walthall to correspond to those of 
a conventional dimmer in order to not confuse the user. However note, in some user 
preferences, a conventional dimmer can be installed upside down, thus operating in the 
same manner as Walthall. 

With respect to claims 2-4, Walthall discloses in Fig. 8, the motion detection 
element includes two emitters (D1, DV) and a detector (Q2), wherein the emitters are in 
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vertical alignment with one another and the detector is positioned between the two 
emitters. 

With respect to claims 6-8, Walthall discloses two visible position indicators (D4, 
D5) where each indicator is an LED that produces red and green colors. 

With respect to claim 5, Walthall discloses the detector senses the passing of 
one's hand within about 3-4 inches of the detector. 

Claims 10-13, 18, 19 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Endruschat et al. (US 5,594,238) in view of Walthall. Hereinafter, Endruschat et al. 
will be referred to as Endruschat. 

With respect to claim 10, Endruschat discloses a non-contact switch comprising 
a processor that controls an emitter and that determines the presence of an object so 
that a toggle operation is initiated to toggle the switch (col. 4, lines 13-16, 42-44). Note, 
since the processor can determines the presence of an object, it is in communication 
with the detector. Endruschat further discloses the switch can determine the difference 
between a toggle motion (hand sweeping in front of the switch) and a non-toggle motion 
(inadvertent stepping in front of the switch), thus mimicking the movement of physically 
switching a conventional switch (col. 4, line 65 - col. 5, line 3). Endruschat fails to 
expressly disclose the sweeping hand motion is characteristic of the same direction as 
switching a conventional switch, however, it would be obvious to a person of ordinary 
skill in the art to have the system of Endruschat detect such a motion in order to not 
confuse the user since the user would already be used to the same switching motions of 
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a conventional switch. Endruschat fails to expressly disclose a pair of aligned emitters 
and the detector being positioned between the emitters. Endruschat and Walthall are 
directed to a similar field of endeavor of touchless switches. Walthall further discloses 
the detector being positioned between a pair of emitters. It would have been an obvious 
design choice to a person of ordinary skill in the art to modify the system to be of the 
same set up as Walthall in order to detect the direction of the sweeping hand motion. 

With respect to claim 1 1 , the modified Endruschat discloses that triacs can be 
used (col. 9, lines 46-49). 

With respect to claims 12, the modified Endruschat discloses the detector can 
sense the movement up to five inches away (col. 9, lines 46-49). 

With respect to claims 13, 18 and 19, the modified Endruschat fails to expressly 
disclose the non-contact switch having a visible indicator. Walthall discloses the 
inclusion of two visible position indicators where each indicator is an LED that produces 
red and green colors depending on the on/off state. It would have been obvious to a 
person of ordinary skill in the art to incorporate visible indicators to visibly indicate the 
switch state of the switch. 

Claims 1, 15-17, 21 and 22 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Endruschat. 

With respect to claims 1 , 21 and 22, Endruschat discloses a non-contact switch 
which has a motion detection element that detects a toggle movement (sweeping hand 
motion) to toggle the switch, thus causing the switch to change between a first and 
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second electrical state (on/off). Note, two independent movements must be detected in 
order to switch the non-contact switch on and off. Endruschat fails to expressly disclose 
the sweeping hand motion is characteristic of the same direction as switching a 
conventional switch (up = on and down = off), however, it would be obvious to a person 
of ordinary skill in the art to modify the motion to be upwards to turn the switch on and 
downwards to turn the switch off since the user would already be accustomed to those 
switching motions of a conventional switch. 

With respect to claim 15, Endruschat discloses performing a toggling motion 
(sweeping pass of a hand), detecting the motion, timing the motion and determining 
whether the timing of the motion occurs within a predetermined time range, and 
switching the state of the electrical circuit (on/off) (col. 4, line 65 - col. 5, line 9). 
Endruschat fails to expressly disclose determining whether the motion is effected in a 
direction which corresponds to a change in the state of the electrical circuit, however, it 
would have been obvious to a person of ordinary skill in the art to determine if the 
motion is performed in a direction that corresponds to a conventional switch in order to 
not to the confuse the user who is already accustomed to performing the motions to use 
the conventional switch. 

With respect to claim 16, opening and closing the electrical circuit when switching 
the state of the electrical circuit ("on" or "off") is inherent to the apparatus. When turning 
the switch on, the electrical circuit would be closed and turning the switch off, the 
electrical circuit would be opened. 
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With respect to claim 17, the modified Endruschat discloses the detector can 
sense the movement up to five inches away (col. 9, lines 46-49). 

Claim 14 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Endruschat in view of Walthall and further in view of Lang (US 5,977,878). 

With respect to claim 14, the modified Endruschat addresses all the limitations of 
claim 10, however, fails to expressly disclose an audio element configured to output an 
audible signal when the switching motion is detected. Lang discloses the inclusion of 
an audible sound as an indicator of when the switch changes states (col. 4, lines 5-7). 
Note the change of states occurs after switching motion is detected by the detector. It 
would have been an obvious design choice for a person of ordinary skill in the art to 
include an audible signal when the switching motion is detected, as another means of 
an indicator, in order to let the user know when the switch has changed states. 

Claim 20 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Endruschat in view of Lang. 

With respect to claim 20, the modified Endruschat addresses all the limitations of 
claim 10, however, fails to expressly disclose an audio element configured to output an 
audible signal when the switching motion is detected. Lang discloses the inclusion of 
an audible sound as an indicator of when the switch changes states (col. 4, lines 5-7). 
Note the change of states occurs after switching motion is detected by the detector. It 
would have been an obvious design choice for a person of ordinary skill in the art to 
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include an audible signal when the switching motion is detected, as another means of 
an indicator, in order to let the user know when the switch has changed states. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Suezu Ellis whose telephone number is (571) 272-2868. 
The examiner can normally be reached on 8:30am-5pm (Monday-Friday). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Georgia Epps can be reached on (571) 272-2328. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). S~\ * 
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